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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent iem adjustment. See 37 CFR 1.704(b). 
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DETAILED ACTION 
Election/Restrictions 

Applicant's election without traverse of Group I claims 1-38 and 50-59 in the reply 
filed on 5/19/2006 is acknowledged. Examiner acknowledges omission of claims and 
asserts that applicant's assumptions were correct as noted in the response. 

Claims 50-59 and 40-49 are withdrawn from further consideration pursuant to 37 
CFR 1.142(b) as being drawn to a nonelected species and invention, respectively, there 
being no allowable generic or linking claim. Election was made without traverse in the 
reply filed on 5/19/2006. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which fornis the basis for all 

obviousness rejections set forth in this OfTice action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-38 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Davison et al. (US Patent 6,187,000 B1) in view of Simonson (US Publication 
2003/0083688 Al). Davison et al. disclose a device for providing access to a spinal 
location within a patient (see Fig. 5) comprising an elongate body (10/20) having a 
proximal (22) and distal (24) end, having a passage extending through the elongate 
body between the proximal and distal ends (16) that also has a metal surface (Col. 2, 
line 20) that may substantially extend around the entire perimeter. The elongate body 
portion (40) is also capable of a first (see Fig. 2) and second configurations (see Fig.1), 
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wherein the cross sectional area of the elongate portion is greater at the distal end 
(62/70) than at the proximal end (60). The proximal and distal portion are also 
considered to be discrete members (see separation in Fig. 1, where they are held 
together by pin 66). The distal portion is also considered to have a first and second 
member (48/50 are considered two members that overlap, as in claim 5), and where the 
overlap is capable of being reduced in the second configuration, so the elongate portion 
can open up into a cone-like formation. The proximal portion is capable of pivoting with 
respect to the distal portion at the pin joint 66) if one wishes to do so. In regards to the 
elongate member when in a second orientation, Davison et al. discloses a distal portion 
that has a first location that, when in the second orientation would have a greater cross 
section than a second location that is proximal to the first location, but distal to the 
elongate body of the tubular portion (essentially at the jointed area). See Fig. 1 . 
Because of this orientation, but portion between the first and second location may be 
considered conical (see 40 in Fig. 5) and is configured to be used within the body (see 
skin barrier 130, as shown in Fig. 5). Also, the elongate body (the distal portion as 
considered in Davison et al.) is capable of being considered oblong as it changes 
between the first and second orientations. The distal, or elongate, portion is capable of 
being moved between a first and second orientation via the slotted guide portion 80. 

Davison et al. disclose the claimed invention except for a proximal or tubular 
upper portion having an oblong or oval-shaped proximal portion. This shape may also 
be considered generally elliptical or non-circular. Simonson '688 discloses a cannula 
that has an oblong or oval shape, designed for a minimally invasive procedure (see par 
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0014). Also the shape of the cannula allows access for tools so that it may be used 
properly in a minimally invasive procedure (see par.0033). It would have been obvious 
to one having ordinary skill in the art at the time the invention was made to construct the 
device of Davison et al. having at least an oblong or oval-shaped cannula in view of 
Siminson to better allow access to the spinal area with tools in use of the device. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to James L. Swiger whose telephone number is 571-272- 
5557. The examiner can nomially be reached on Monday through Friday, 9:00am to 
5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more Information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000; 
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